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IN THE UTAH COURT OF APPEALS 
N.A.R., INC. 
Plaintiff and Appellee 
v. 
Daniel W. Whittington, 
Defendant and Appellant 
Appellate Case No. 20100754-CA 
District Ct. No.: 100907128 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
TABLE OF CONTENTS 
1. Table of Authorities 
2. Jurisdictional Statement 
3. Statement of Issues and Standard of Review. 
4. Statement of Case 
5. Statement of Facts 
6. Summary of Argument 
7. Argument 
8. Conclusion 
9. Addendum 
Pg-3 
Pg-4 
pgs. 5,6 
Pg-7 
Pg-8 
Pg-9 
pg.10,11,12 
pg. 13 
pg. 14 
13 
14 
15 
16 
17 
18 
19 
20 
21 
2 * » " 
TABLE OF AUTHORITIES 
State of Utah, Courts Rules, Rules of Evidence, rules 901, Affidavits, 
Authenticity of Document and Nonexpert opinion on handwriting. 
A. State v. Chaney, 1999 UT App 309,989 P.2d 1091. 
B. State v. Jacques, 924 P.2d 898 (Utah Ct. App. 1996) 
State of Utah, Courts Rules, Rules of Evidence, Article X. CONTENTS 
OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS, Rule 1002. 
REQUIREMENT OF ORIGINAL 
A. Roods v. Roods, 645 P.2d 640 (Utah 1982) 
State of Utah, Courts Rules, Rules of Evidence, Article X. CONTENTS 
OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS, Rule 1003 
Admissibility of Duplicates (1) 
State of Utah, Supreme Court, Rules of Professional Conduct, Rule 3.4, 
Fairness to opposing Party (a) A lawyer shall not unlawfully obstruct 
another parties access to evidence, or destroy or conceal a document or 
other material having evidentiary value, Comm. On the Conduct of 
Attorneys v. Oliver, 510 F.3d 1219 (10th Cir. 2007) 
JURISDICTIONAL STATEMENT 
2 
3 
4 The Utah State Court of Appeals has jurisdiction pursuant to Utah Code Annotated 
5 78A-4-103, where the original case was heard in the Third District Court, Salt 
6 Lake City Department, located in Salt Lake County, Utah. Both the Appellant and 
7 Appellee are residents of Salt lake County, Utah and all of the events in the case 
8 took place in Salt Lake County, Utah. 
9 
STATEMENT OF ISSUES 
& STANDARD OF REVIEW 
The First Issue before this Honorable Court is that of the evidence 
provided by the Plaintiff. Utah Rules of Evidence, Rule 1002 states that 
the original document must be used except under certain circumstances, 
Rule 1003 Requires that an original document be produced if there is any 
question of the veracity of any document put into evidence. The Third 
District court Erred when it failed to request that the original document 
be provided once the Defendant Appellant called the document into 
question in his first answer to the complaint filed 5/19/2010 pg. 8-11. 
The Second Issue before this Honorable Court is the admission of the 
affidavit of Mr. Gavin Duckworth. Mr. Duckworth was not at the signing 
of the original document in question, does not know the Defendant 
Appellant, has never seen the Defendant Appellant sign anything and has 
no knowledge of the document except that it came to him in the regular 
course of business. Rule 901, of the Utah Rules of Evidence requires at 
least some knowledge, even if it were only one time seeing a signature. 
Mr. Duckworth does not meet even this low threshold. As Defendant 
1 Appellant stated in his Rebuttal to Plaintiff Appellee's Memorandum in 
2 Opposition to Summary Judgment filed 7/20/2010 pg 97-99 
3 3. The Third Issue before this Honorable Court is proper identification of 
4 the Defendant Appellant. The Third District Court, Salt Lake 
5 Department, Erred in its failure to require the Plaintiff Appellee to 
6 provide some evidence that the Daniel Whittington being sued is the 
7 Daniel Whittington who originated the document pursuant to Utah Code 
8 Ann. Section 76-6-501 and Utah Rules of Evidence rule 901,903,1001 
9 and 1003. Defendant Appellants First Answer filed 5/19/2010 pg.8-11 
10 and His Rebuttal to Plaintiff Apellees' Memorandum in Opposition to 
n Summary Judgment, filed 7/20/2010 pg. 97-99 
12 4. The Fourth Issue before this Honorable Court is the failure of the 
13 Plaintiff Appellee to provide Defendant Appellant with the original of the 
14 document, pursuant to CJA Professional Conduct Rule 3.4, for analysis 
15 by an expert in handwriting who would then have been able to provide 
16 expert testimony that the Defendant Appellant is not the originator of the 
17 document in question as stated in the Defendant Appellants' First answer 
18 to the complaint filed 5/19/2010 pg. 8-11 
19 
STATEMENT OF CASE 
2 
3 The entire case was completed by proffer. There were no hearings. The case was 
4 brought by NAR, Inc., a collection agency, by and through its attorneys at Olsen, 
5 Shaner, against Daniel W. Whittington. A copy of a document of a loan made by 
6 Mountain America, Credit Union to a man claiming to be Daniel W. Whitington, 
7 in the amount of $22,000.00, is the evidence being used to obtain judgment. NAR, 
8 Inc. (hereafter NAR) is attempting to collect this amount. No payments had ever 
9 been made on the loan. Daniel W. Whittington, the Defendant Appellant, claims 
io that he never made request for such loan and has not paid on it. NAR, by and 
n through their attorneys proceed with discovery though the Defendant has made 
12 claim that he is not the originator of the loan document. Defendant Appellant 
13 makes motion for summary judgment and motion to strike interrogatories until the 
14 original document is produced. This motion has never been ruled on. NAR, by and 
15 through their attorneys continue as though nothing had happened. Not a single 
16 pleading of the Defendant Appellant was ever ruled on and left the Defendant 
17 Appellant standing on the court house steps scratching his head. The only pleading 
18 ever ruled on was the Plaintiff Appellees' Motion for Summary Judgment, granting 
19 said motion and issuing a writ of execution. 
STATEMENT OF FACTS 
Defendant Appellant denies being the originator of the loan document 
provided to Plaintiff Appellee by Mountain America Credit Union. 
Defendant Appellant asked for but was never given access to the original 
loan document. 
Defendant Appellant moved to strike the affidavit of Gavin Duckworth 
but this motion was never ruled on. 
Defendant Appellant moved for Summary Judgment due to a lack of the 
original loan document and Plaintiff Appellees' failure to provide access 
to the document. This motion was never ruled on. 
Plaintiff Appellee moves for Summary Judgment and is granted 
Summary Judgment as well as a writ of execution. 
SUMMARY OF ARGUMENT 
2 
3 The State of Utah has Rules of Evidence as well as Rules that govern 
4 discovery and professional conduct. The Defendant Appellant was not granted 
5 even the time of day, though he asked for and pleaded for access to Justice. He 
6 motioned for proper identification pursuant to Rule 901 of the Utah Rules of 
7 Evidence and was ignored. He asked for proper evidence pursuant to Rules 901, 
8 903,1001,1002, and 1003 of the Utah Rules of Evidence and was ignored. He 
9 asked that the affidavit of Gavin Duckworth, a man who clearly had no knowledge 
10 of the origination of the document in question, be stricken and was ignored. None 
n of the Defendant Appellants' motions were ever ruled on, leaving him to guess 
12 what to do next The State of Utah has rules governing the actions of the court 
13 and they must be obeyed and acted upon or we might as well go back to the dark 
14 ages and have trial by fire or water or combat. A person who stands before the 
15 court must have some knowledge of where he stands and what proceeds next or the 
16 confusion only mounts. 
ARGUMENT AND CONCLUSION 
2 
3 1. The first issue before the court is that of evidence and whether it is 
4 proper. In this case there is a document that created a debt. The person 
5 who created the document claimed to be one Daniel Whittington. The 
6 Daniel Whittington who is the Defendant Appellant in this case denies 
7 ever creating such a document, thus creating doubt as to the veracity of 
8 the document or the identity of the Daniel Whittington who actually did 
9 create the document. Especially where no payments were ever made on 
10 the note and Defendant Appellant had ample resources at the time. Utah 
11 Rules of Evidence, Rule 901, and Rule 1003, speak clearly to this issue. 
12 Rule 901 requires some form of authentication, Rule 1003 states that a 
13 duplicate is definitely not admissible where the authenticity of the 
14 original has been questioned. Rule 1002 of the Utah Rules of evidence 
15 states clearly that the original is required. See Roods v. Roods,645 P.2d 
16 640 (Utah 1982). "The best evidence rule generally has come to denote 
17 only the requirement that the contents of an available written document 
18 be proved by the introduction of the document itself. There must be 
19 some form of authentication and identification of a document. In this case 
20 there is none except an affidavit from a person who is both a party to the 
1 litigation and stands to profit from the outcome and not a witness to the 
2 origination of the document. The court erred in not obtaining evidence of 
3 the original document and not striking the affidavit of Gavin Duckworth. 
4 See State v. Chanev 1999 UT App 309.998 P.2d 1091, "An affidavit 
5 that did not say whether the affiant was making the statement from 
6 personal knowledge and did not state that the affiant had even read the 
7 document was properly excluded". 
8 
9 See Also State v. Jacques 924 P.2d 898 (UT Ct. App 1996) . "Before 
10 allowing proponent to provide authentication testimony on samples of 
11 defendants' handwriting, the trial court should require testimony as to the 
12 origin of proponent's familiarity of defendants handwriting, and, in 
13 particular, whether it was acquired for the purposes of the current litigation." 
14 
15 2. The second issue before the court is that of the affidavit of Gavin 
16 Duckworth. The Third District Court, Salt lake Department, erred in 
17 admitting this affidavit as to authenticity of said document because he 
18 has no knowledge of the original document, has never seen the Defendant 
19 Appellant sign anything, and is himself a party to the litigation who 
20 stands to profit from the outcome. See State v. Jacques 924 P.2d 898 
l l 
"Before allowing proponent to provide authentication testimony on 
samples of defendants handwriting, the trial court should require 
testimony as to the origin of proponent's familiarity of defendants 
handwriting, and, in particular, whether it was acquired for the purposes 
of the current litigation." See Also, State v. Chaney 1999 UT App 309, 
989 P.2d 1091, "An affidavit that did not say whether the affiant was 
making the statement from personal knowledge and did not state that the 
affiant had even read the document was properly excluded". 
The third and most convincing argument for the Defendant Appellant is 
that the Third District Court, Salt Lake City Department, never asked the 
Plaintiff to identify the Defendant Appellant as positively the person who 
created the original debt document, an absolutely necessary element of 
any case, otherwise anyone could sue anyone who had the right name. 
Utah Code Ann. Section 76-6-501 and Rule 901 of the Utah Rules of 
Evidence require identification and authentication, if even at a very low 
standard but this was never done 
The fourth and final cause of action is that CJA Professional Conduct 
Rule, of the Utah Court Rules, Rule 3.4 was never considered by either 
the court or the Attorneys for NAR. Rule 3.4 states clearly that a Lawyer 
may not illegally obstruct access to original evidence and must at every 
1 turn make any original evidence available to the other party The 
2 Defendant Appellant was never granted access to the original document, 
3 thereby denying Defendant Appellant any opportunity to expert analysis 
4 and testimony. Clearly an egregious disregard for the rules of evidence 
5 and professional conduct.... 
6 
? Conclusion 
8 
9 Clearly, the Third District Court, Salt Lake City Department, took all 
10 evidence provided by the plaintiff at face value, without any consideration to the 
n pleadings of a Pro Se litigant. The Rules of Evidence apply every bit as much for a 
12 Pro Se litigant as they do for Harvard trained litigators, perhaps even more so as 
13 the Pro Se litigant is almost always ignorant of the many intricacies of the law. 
14 This case needs and indeed deserves an evidentiary hearing. The fact that it didn't 
15 have one is a tragedy that must be condemned and reversed. 
16 
ADDENDUM 
Findings of fact, 
Memorandum decision, 
Final Order. 
j&mtalle's Office 
47 East 7200 South, Suite 201 • Midvale, Utah 84047 • 801-561-9391 JOHN A. SINDT 
Constable Salt Lake County 
September 27, 2010 %% 
DANIEL. U WHITTINGTON 
13232 S 300 E 
DRAPER UT 84020 
Dear Defendants BALANCE DDEs $22,61?..9? 
This office has recently received a court order to come to 
your residence BX\d attach and sell enough of your property 
to satisfy the judgment entered against you» 
Towing vehi cles and haul ing off property
 ? plus storage fees,, 
will add u.nn^CBs>s,ary costs that will he added to your judgment,, 
You may avoid these costs by one of two wayss 
(1) Hake a money order or cashiers check to Constable's Office!t 
o r 
(2) Call me at 561-9391 to make payment arrangements to pay 
t h i s i ixd g men t „ 
You must respond within ten days of the date of this letter,* 
Sincerely.! 
John A. Sindt 
Constable^ Salt Lake County 
W hen sen d i n g pay men t o r ca. 11 i n g i n reference to t h 1 s let te r „ 
please refer to DOCKET « 90904 
Chip Shaner (10082) 
B. Joseph Beecroft (10424) 
OLSON SHANER 
Attorneys for Plaintiff 
P.O. Box 3898 
Salt Lake City, UT 84110 
Telephone: (801)363-9966 
Email: olsonshaner@gmail.com 
Reference No. 367398 
IN THE THIRD DISTRICT COURT, SALT LAKE CITY DEPARTMENT 
SALT LAKE COUNTY, STATE OF UTAH 
N.A.R., INC. 
Plaintiff, 
v. 
DANIEL W WHITTINGTON 
Defendant(s). 
JUDGMENT 
Case No. 100907128 
JUDGE COLLECTION 
This action came before the Court on Plaintiff's Motion for 
Summary Judgment. The Court, having granted Plaintiff's motion, 
Hereby Orders and Decrees: 
1. That Plaintiff recover from the Defendant (s): 
DANIEL W WHITTINGTON 
as follows: 
ASSIGNED BALANCE: 
PREJUDGMENT INTEREST FROM 
COMPLAINT FILING FEE: 
PROCESS SERVICE FEE: 
OTHER COURT COSTS: 
ATTORNEY FEES: 
RETURN CHECK FEE: 
LESS PAYMENTS RECEIVED 
LESS ACCOUNT ADJUSTMENTS: 
12/16/2009: 
$ 19999.98 
$ 476.00 
$ 360.00 
$ 12.00 
$ 0.00 
$ 1176.00 
$ 0.00 
-$ 0.00 
-$ 
TOTAL AMOUNT OF JUDGMENT: $ 22023.98 
2. That interest on total judgment is 6.25% per annum 
from the date of judgment 
DATED th 
I CERTIFY THAT THIS IS A TRUE COPY OF 
DRJGINAL DOCUMENT ON FILE IN THE 
DISTRICT COURT, SALT LAKE CO 
STATE OF UTAH. 
